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A. INTRODUCTION 

 
I was invited to speak at this Colloquium. My 
schedule did not permit a physical presence as 
I was abroad. I was also unable to prepare this 
paper for presentation at the Colloquium itself on 
Friday, the 27th July, 2018. I however hope and 
trust that there will be a place for publication of 
my views on the subject, especially because I 
hold a view that the resolution passed by 
Parliament is largely misunderstood. A lot of 
people and commentators proceed on the basis 
that Parliament resolved to amend section 25 of 
the Constitution, No. 108 of 1996. 

 
Parliament adopted no such resolution and it is 
therefore important that one gives background 
facts to the debate. That I will do in due course. 
 
Further, my view differs from those who contend 
that the Constitution does not need to be 
amended. Tembeka Ngcukaitobi, a celebrated 
young advocate from the Duma Nokwe Group of 
Advocates in Johannesburg, in Volume 1, No. 1 
of the inaugural volume of the reborn African 
Law Review (ALR, 2018), has argued that the  

 
“power to expropriate in the public 
interest, including for land reform 
purposes, subject to payment of just 
and equitable compensation, was 
appropriate”. 

 
He further writes that  

 
“For two decades, the state had the 
constitutional power to expropriate, 
subject to just and equitable 
compensation. The modalities, it was 
envisaged, would be contained in 
legislation. The power to expropriate 
land for land reform has never been 
tested in our courts by the state… [even 
though] the Constitutional Court has 
held that, ‘There are appropriate 
circumstances where it is permissible 
for legislation in the broader public 
interest, to deprive persons of property 
without payment of compensation’. In 
the Land Claims Court, Judges 
continued to grapple with the 
interpretation of ‘just and equitable’ 
compensation, ultimately reaching the 
seeming consensus to apply ‘the two-
stage test’. This test rests on the 
premise that market-based 
compensation must be used as a point 
of departure. At the ‘second stage’ the 
just and equitable factors mentioned in 
section 25(3) of the Constitution can be 
applied to adjust the price upwards or 
downwards. The explanation for the test 
was that market-based compensation is 
practical and easily calculable, while no 
figure can be placed on the other 
considerations, such as the manner of 
acquisition of the land in question.” 
 

Ngcukaitobi continues, and states that  
 
“The flaws in the approach are 
demonstrable. The constitution does not 
countenance the imposition of the 
market-based standard as a yardstick – 
justice and equity are its telos. It is also 
folly to assume that a market-based 
compensation is easily calculable. The 
very definition of the ‘market’ is itself 
incapable of precise definition. It was 
these considerations that lay at the 
heart of the Msizi judgment of the Land 
Claims Court, which specifically ruled 
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for compensation lower than market 
value.” 1  

 
He further argues that: 

 
 “While constitutional objections have 
been raised in national discourses, a 
constitutional amendment is not 
warranted to achieve the goal of 
expropriation without compensation;  
 
. . . the absence of a right to 
compensation [could be] justifiable 
under section 36 of the Constitution.  

 
What is required, he says,  

 
“is a statute to be passed within the 
framework of section 36 of the 
Constitution to limit any “rights to 
compensation” that could be said to flow 
from section 25(2) of the Constitution. 
Certain principles, I suggest, must 
underpin the statute to maintain an 
equitable balance with the Constitution 
and indeed achieve the legitimate 
aspirations of the landless. First, 
expropriation subject to just and 
equitable compensation should remain 
the default position. Second, 
expropriation without compensation 
should be available in clearly defined 
circumstances.  Third, the determination 
of whether it is just and equitable to 
expropriate without compensation 
should be made by courts, not 
politicians. Fourth, expropriation without 
compensation should be employed 
solely for the three purposes 
underpinning section 25: to facilitate 
restitution; to ensure security of tenure; 
and to ensure access to land on an 
equitable basis. Fifth, the procedures for 
expropriation without compensation 
must be clearly laid out in legislation and 

                                                           
1  ALR 2018, p.9 
2  ALR 2018 P. 10 
3  See: Msiza v Director General for the 

Department of Rural Development and Land 
Reform and Others 2016 (5) SA 513 (LCC) 

subject to judicial review. Sixth, national 
legislation setting out the procedures to 
be followed, the powers of the state, the 
rights of land owners and beneficiaries, 
and procedures for judicial, review is 
urgent.”2 

 
I assume that at this Colloquium, he argued 
similarly. Moreover, when, in context, he refers 
to the Land Claims Court, he is referring to the 
Msiza judgment, written by himself whilst he 
was an Acting Judge in the Land Claims Court.3  
The Msiza judgment was overturned by the 
SCA. He readily acknowledges that, but 
evidently regrets that the  

 
“State elected not to test the principle on 
appeal before the Constitutional 
Court”.4 

 
Whilst I agree with Ngcukaitobi that 
“amendments to the Bill of Rights should be 
resorted to sparingly”, I disagree with him when 
he describes the case for amendment of section 
25 as “thin”, and the state as having failed to give 
effect to its Constitutional mandate to achieve 
equitable access to land for all. 
 
Whilst it may well be so that the state has failed 
to restitute a sufficient number of claims to those 
who were dispossessed on racial grounds after 
the 1913 Land Act (my emphasis),5 I contend 
that the entrenchment of the provisions of the 
1913 Land Act in section 25(7) of the 
Constitution as a marker of a cut-off date for land 
restitution – or “restitution of that property”, to 
use the words in the section – provides a 
virtually insurmountable hurdle to any notion of 
restitution of land to indigenous owners thereof, 
owners of land who were dispossessed of their 
land, disproportionately unequally, by the very 
enactment of the 1913 Land Act. 
 

4  ALR, 2018 p. 10 
5  ALR, 2018, p. 10 
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In a recent opinion I gave for a lending entity, in 
which I was ably assisted by Advocate Tebogo 
Mosikili of our group, we concluded as follows: - 
 

• Section 25, in its current form, does not 
permit for “expropriation without 
compensation”; [EWC] 

• Part or the whole of section 25 stands to 
be amended to achieve, meaningfully, the 
intended EWC; 

• For EWC to come into effect, a legislative 
amendment or enactment will be 
necessary. 

  
B. BACKGROUND 

 
On 27 February 2018, the South African 
Parliament passed a resolution which provides 
for the possible review of section 25 of the 
Constitution of the Republic of South Africa, 108 
of 1996, (“the Constitution”), together with other 
relevant clauses in legislation that would enable 
the state to expropriate land, in the public 
interest, without compensation (“EWC 
Resolution / “EWC”6).  

 
Let us examine this resolution more closely and 
consider its efficaciousness. 

 
C. ANALYSIS 

 
(i) Section 25 of the Constitution  
 

                                                           
6   “9) with the concurrence of the National Council of 

Provinces—[Parliament..] instructs the 
Constitutional Review  Committee to - 
a) review section 25 of the Constitution and other 

clauses where necessary to make it possible 
for the state to expropriate land in the public 
interest without compensation, and in the 
process conduct public hearings to get the 
views of the ordinary South Africans, policy-
makers, civil society [and] organisations and 
academics, about the necessity of, and 
mechanisms of expropriating land without 
compensation” 

b) Whilst it is so that the EWC Resolution was 
about expropriating LAND, in the greater 
scheme of things in this opinion,” land/ and 
property”, though not necessarily used 
interchangeably, are impacted in the same 
way, by jurisprudential precedent. 

Section 25 of the Constitution provides two ways 
in which the State may interfere with property 
rights namely, through deprivation (section 
25(1)) and through expropriation (section 25(2)).  

 
According to section 25(1), one may only be 
deprived of property in terms of law of general 
application, which law may not permit arbitrary 
deprivation.  

 
Section 25(2), in turn, stipulates that property 
may only be expropriated in terms of a law of 
general application for a public purpose or in the 
public interest, against payment of 
compensation.  
 
In its most basic form, deprivation entails 
limitations on the use, enjoyment and 
exploitation of property, in the public interest. 
Well-known examples of ways in which one may 
be deprived of one’s property include 
deprivation by means of zoning laws, nuisance 
laws and fire regulations. The public interest in 
this regard mostly relates to the protection of 
public health and safety or the state's role in 
resolving civil disputes. For these reasons, 
deprivations are normally not compensated.7 

  
Expropriation, on the other hand, derives from 
the state's power of eminent domain, and 
typically involves situations where the state 
acquires property from one person – or a small 
group of persons – for a public purpose or in the 

c) It is also instructive that the EWC Resolution 
mandates the Review Committee to review 
s.25—NOT to “amend” it. It may well be argued 
that that is semantic., but I do not agree.  

7  See, for instance, Reflect-All 1025 CC v MEC 
for Public Transport, Roads and Works, 
Gauteng Provincial Government 2009 6 SA 
391 (CC) para 63 (South African law); 
Pennsylvania Coal Co v Mahon [1922] USSC 
193; 260 US 393 (1922) 413 and Mugler v 
Kansas [1887] USSC 277; 123 US 623 (1887) 
665 (both United States law), which confirm that 
the state may legitimately interfere with property 
rights – even drastically – through its regulatory 
police power without having to pay 
compensation for every infringement which 
diminishes established property values. 

http://www.saflii.org/cgi-bin/LawCite?cit=2009%206%20SA%20391
http://www.saflii.org/cgi-bin/LawCite?cit=2009%206%20SA%20391
http://www.saflii.org/cgi-bin/LawCite?cit=2009%206%20SA%20391
http://www.saflii.org/cgi-bin/LawCite?cit=2009%206%20SA%20391
http://www.worldlii.org/us/cases/federal/USSC/1922/193.html
http://www.worldlii.org/us/cases/federal/USSC/1922/193.html
http://www.worldlii.org/us/cases/federal/USSC/1922/193.html
http://www.worldlii.org/us/cases/federal/USSC/1922/193.html
http://www.saflii.org/cgi-bin/LawCite?cit=260%20US%20393
http://www.saflii.org/cgi-bin/LawCite?cit=260%20US%20393
http://www.worldlii.org/us/cases/federal/USSC/1887/277.html
http://www.worldlii.org/us/cases/federal/USSC/1887/277.html
http://www.saflii.org/cgi-bin/LawCite?cit=123%20US%20623
http://www.saflii.org/cgi-bin/LawCite?cit=123%20US%20623
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public interest, such as building roads or 
airports. Expropriation, in such circumstances, 
results in the affected owner receiving 
compensation for the expropriated property. 
 
Distinguishing between these two forms of state 
interference is easy in the examples mentioned 
above. However, it becomes difficult when 
cases move into the "grey area" where 
deprivation starts to blur into expropriation.8   

 
In the leading decision on the property clause, 
First National Bank of SA Ltd t/a Wesbank v 
Minister of Finance (FNB)9, the Constitutional 
Court laid down a methodology for deciding 
section 25 disputes. A central aspect of this 
methodology is the way in which the Court 
approached the distinction between deprivation 
and expropriation. Ackermann J distinguished 
between them by setting up expropriation as a 
smaller category that falls within the larger 
category of deprivation.  
 
According to this approach, expropriation forms 
a subset of deprivation, which means that all 
expropriations are also deprivations though only 
some deprivations will amount to expropriations. 
For this reason, the adjudication of all property 
disputes must start with section 25(1). If the 
infringement at hand does not satisfy the 
requirements for a valid deprivation and cannot 
be justified in terms of section 36(1)10, then that 
will be the end of the matter. The impugned law 
will be declared unconstitutional.  
 
However, in subsequent cases11, the 
Constitutional Court indicated that it will not 

                                                           
8  Van der Walt Constitutional Property Law 

196-199. See also Allen Commonwealth 
Constitutions 162-163. The distinction 
between deprivation and expropriation, in terms 
of their respective effects, is not always clear, 
hence the grey area. Usually, deprivation is said 
to involve non-acquisitive interference with 
property, although it can in some instances 
result in the states acquiring property, while 
expropriation mostly entails state acquisition of 
property, though this (again) needs not always 
be the case: see Van der Walt Constitutional 
Property Law 198-200. 

9   First National Bank of SA Ltd t/a Wesbank v 
Commissioner, South African Revenue 

always follow the FNB methodology strictly, and 
that it is willing to go straight to the section 25(2) 
question, should parties focus on the 
expropriation requirements. This approach 
underscores the importance of having a proper 
distinction drawn between deprivation and 
expropriation, as such a distinction might now 
very well be the decisive factor in section 25 
disputes. Indeed, this distinction is now even 
more prominent in view of the Court's recent 
decision in Agri South Africa v Minister for 
Minerals and Energy12 (Agri SA). 

 
In Agri SA, Mogoeng CJ, writing for the majority, 
held that in proving expropriation, a claimant 
must establish that the state has acquired the 
substance or core content of what it was 
deprived of; that the rights acquired by the State 
are not necessarily exactly the same rights as 
were lost, although there would have to be 
sufficient congruence or substantial similarity 
between what was lost, on the one hand, and 
what was acquired on the other. In holding as he 
thus did, the Chief Justice was emphasising that 
there could be no expropriation in circumstances 
where deprivation did not result in property 
being acquired by the State13 – hence his 
conclusion on this point. 

 
Consequently, in that case, the fact that the state 
did not acquire "ownership" of (or at least the 
right to exploit) the affected mineral rights in the 
property, led the Court to conclude that there 
had been no acquisition, and hence no 
expropriation. 
 

Service; First National Bank of SA Ltd t/a 
Wesbank v Minister of Finance [2002] ZACC 
5; 2002 4 SA 768 (CC)  

10    The Limitation Clause. 
11     Such as Agri South Africa v Minister for 

Minerals and Energy 2013 4 SA 1 (CC); 
Haffejee v eThekwini Municipality 2011 6 SA 
134 (CC); Du Toit v Minister of Transport 
2006 1 SA 297 (CC) 2005 1 SA 530 (CC). 

12   Agri South Africa v Minister for Minerals 
and Energy 2013 4 SA 1 (CC) 
13     Agri South Africa v Minister for Minerals 
and Energy 2013 4 SA 1 (CC) paras 58-59. 

http://www.saflii.org/za/cases/ZACC/2002/5.html
http://www.saflii.org/za/cases/ZACC/2002/5.html
http://www.saflii.org/cgi-bin/LawCite?cit=2002%204%20SA%20768
http://www.saflii.org/cgi-bin/LawCite?cit=2013%204%20SA%201
http://www.saflii.org/cgi-bin/LawCite?cit=2013%204%20SA%201
http://www.saflii.org/cgi-bin/LawCite?cit=2011%206%20SA%20134
http://www.saflii.org/cgi-bin/LawCite?cit=2011%206%20SA%20134
http://www.saflii.org/cgi-bin/LawCite?cit=2011%206%20SA%20134
http://www.saflii.org/cgi-bin/LawCite?cit=2011%206%20SA%20134
http://www.saflii.org/cgi-bin/LawCite?cit=2013%204%20SA%201
http://www.saflii.org/cgi-bin/LawCite?cit=2013%204%20SA%201
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Consequently, it appears that jurisprudential 
opinion arguably supports the considered 
opinion that what section 25(3) requires in its 
current form, is payment of “just and 
equitable” compensation that reflects an 
equitable balance between the public interest 
and the interests of those affected: “having 
regard to all relevant circumstances, including 
the current use of the property; the history of the 
acquisition  and the use of the property; the 
market value of the property; the extent of direct 
state investment and subsidy in the acquisition 
and beneficial capital improvement of the 
property; and the purpose of the 
expropriation”.14 
 
According to David Runciman15 , the 
circumstances of each case will have to be 
assessed to decide what amount of 
compensation the state would have to pay for 
expropriated land. Furthermore, he states, to 
allow for no compensation to be paid, or to oust 
the jurisdiction of the court to have a final say on 
the expropriation of land, would require an 
amendment of various parts of section 25 of the 
Constitution. 
 
 
There is authority that the relevant legislative 
provision permits an ex lege transfer of 
ownership that has the same effect as an 
expropriation16.  

 
(ii) Expropriation Act, 63 of 1975 

 
In South African law, expropriation usually takes 
place based on legislation such as the 
Expropriation Act 63 of 1975 (the Expropriation 
Act), which authorizes a functionary to 
expropriate property for public purposes17. 
Expropriation therefore usually occurs when an 
administrator, relying on authorizing legislation, 

                                                           
14     Expropriation Without Compensation: How 

to Change The Constitution, David Runciman, 
17 January 2018 

15  See David Runciman, 17 January 2018 above; 
16     Arun Property Development (Pty) Ltd v City 
of Cape Town 2012 ZAWCHC 399 at para 73 
17    For instance, in Erf 16 Bryntirion (Pty) Ltd v 

Minister of Public Works 2011 ZASCA 246 

through an administrative action, formally 
expropriates property. 

 
The expropriation under the Expropriation Act, 
invariably involves compensation. 
 
Further, pieces of legislation involving land 
restoration/ reform, inter alia, include Extension 
of Security of Tenure Act, 62 of 1997 (ESTA), 
and Restitution of Land Act, 22 of 1994, (the 
RLA). While these Acts squarely deal with 
redistribution of land, their scope of application 
is very narrow as they are intended to vindicate 
rights vested in section 25(6) and 25(7) of the 
Constitution respectively – targeting a group of 
people (“land claimants”) particularly. 
 

(iii) The 1913 Land Act 
 
As early as 2007, Professor Lungisile Ntsebeza 
pointed out that: 
 

“Historically, white settlers in South 
Africa appropriated more than 90 
percent of the land surface under the 
1913 Native Land Act, confining 
indigenous people to reserves in the 
remaining marginal portions of land. 
This process forced a large number of 
rural residents to leave the rural areas 
for urban areas and farms in search of 
work. A significant number of rural 
people became fully proletarianised, 
while others became migrant workers 
with a tenuous link to land. It is important 
to note, though, that this process of 
proletarianization should not be viewed 
in linear and teleological terms. 
Whenever colonialists got the upper 
hand, they introduced commodity 
farming, challenging indigenous 
agricultural systems which were not 
geared for the market.”18 

the Minister of Public Works formally 
expropriated the appellant's property for a public 
purpose. See further Van der Walt 
Constitutional Property Law 453; Gildenhuys 
Onteieningsreg 49. 

18  The Land Question in South Africa: The 
Challenge of Transformation and 

http://www.saflii.org/cgi-bin/LawCite?cit=2011%20ZASCA%20246
http://www.saflii.org/cgi-bin/LawCite?cit=2011%20ZASCA%20246
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Ntsebeza further found himself in respectful 
agreement with writings by Hendricks19 who had 
argued in his writings that the provisions of 
section 25 are contradictory inasmuch as they 
protected existing property rights, while at 
the same time making a commitment to 
redistributing the land to the dispossessed 
majority. The two objectives, Hendricks argued, 
could not be achieved at the same time, simply 
because the bulk of land outside the former 
Bantustans was under private ownership, 
(largely by whites), and consequently 
safeguarded by the Constitution. In his own 
words,  

 
“. . . in this regard, a declaration that 
land will be made available to Africans 
is rendered void for the simple reason 
that whites privately own most land.” 
 

Hendricks has been quite consistent in this 
regard. In a book Chapter20, he wrote:  

 
“While the South African Constitution 
has been hailed as one of the most 
progressive in the world, it merely 
represents the balance of forces at the 
time of transition. It was a compromise, 
not without its costs for the majority. 
One of the compelling questions 
confronting contemporary South Africa 
is whether fundamental land reform can 
in fact take place within the context of 
the rule of law or whether we require a 
land revolution rather than just land 
reform. But clearly such a land 
revolution will not be without costs to 
society at large. The question relates 
broadly to the South African nation. 
There is no doubt that the unequal 
division of land along racial lines 
fractures the nation into opposing 
identities of white wealth and property 
and black dispossession and poverty. In 

                                                           
Redistribution (Ntsebeza and Hall (eds) 2007) 
pp 3-5 

19  of Rhodes University, Grahamstown 
20  In the book: The Promise of Land – Undoing 

a century of dispossession in South Africa 

this sense unequal access to land acts 
as a spatial barrier to a unitary 
imagination of the South African nation. 
 
In so far as land remains a crucial 
marker of inequality and an abiding 
metaphor of dispossession, there is an 
urgent necessity to deal with it much 
more decisively than the current 
willing-buyer-willing-seller arrangement 
permits. In this regard there is an 
ongoing debate about the role of the 
constitution in either constraining or 
facilitating land reform.” [My emphasis] 
 

His argument inevitably leads him to state the 
following:  

 
“The compelling question to be asked in 
relation to the constitution and land 
reform is whether the property clause 
entrenches existing inequalities in land 
or whether it opens up possibilities for 
these inequalities to be diminished. It is 
true that the property clause represents 
a compromise between the quest for 
land reform and the protection of the 
existing property holders in their land 
rights. But all compromises have costs, 
especially where the contending 
positions are mutually exclusive. Land is 
a finite resource. Therefore, in so far as 
the Constitution protects property rights 
in land, it effectively negates claims to 
that land by others. Irrespective of its 
initial intentions, the ensuing results of 
the land reform policy flowing from the 
Constitution have confirmed that the 
costs of the compromise will, in general, 
be borne by the formerly 
disenfranchised blacks.” 
 

The need for satisfying land hunger was raised 
by Justice Madlanga in the introduction to a 
judgment in which he wrote for the majority21: 

(eds Fred Hendricks, Lungisile Ntsebeza and 
Kirk Helliker) 

21  Daniels v Scribante and Another 2017 (4) 
SA 341 (CC) [The footnote to that Introduction 
has not been included in this paper]. 
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“Introduction 
 
‘The land, our purpose is the land; that 
is what we must achieve.  The land is 
our whole lives: we plough it for food; we 
build our houses from the soil; we live 
on it; and we are buried in it.  When the 
whites took our land away from us, we 
lost the dignity of our lives: we could no 
longer feed our children; we were forced 
to become servants; we were treated 
like animals.  Our people have many 
problems; we are beaten and killed by 
the farmers; the wages we earn are too 
little to buy even a bag of mielie-
meal.  We must unite together to help 
each other and face the Boers.  But in 
everything we do, we must remember 
that there is only one aim and one 
solution and that is the land, the soil, our 
world.’  

 
[1]  This impassioned, painful cry 

highlights the effects of the 
dispossession of African people of 
their land by whites.  It is this 
dispossession and other 
stratagems that forced people off 
their land.  The result was that 
some found themselves living and 
working on land that was now in the 
hands of whites.  As Mr Petros 
Nkosi says, their way of life had 
been torn asunder.  They had been 
stripped of their dignity. 
 

[2]  This takes us to the nub of this 
matter: the right to security of 
tenure.  An indispensable pivot to 
that right is the right to human 
dignity.  There can be no true 
security of tenure under conditions 
devoid of human dignity.  Though 
said in relation to the right to life, 
the words of O’Regan J are apt: 
“without dignity, human life is 
substantially diminished”. 
Addressing herself directly to 
human dignity, she said: 

 
‘The importance of dignity as a 
founding value of the new 
Constitution cannot be 
overemphasised.  Recognising 
a right to dignity is an 
acknowledgement of the 
intrinsic worth of human beings: 
human beings are entitled to be 
treated as worthy of respect 
and concern.  This right 
therefore is the foundation of 
many of the other rights that are 
specifically entrenched in [the 
Bill of Rights]’” 

 
In a more comprehensive paper that will address 
that issue solely, I will argue that section 25, 
incorporating as it does the inequalities brought 
about by the dispossession that created unequal 
property relations manifest in the 1913 Land Act, 
is inconsistent with another provision in the Bill 
of Rights, namely, section 9 – The Equality 
Clause.  

 
That is a topic on its own and I am afraid I could 
never do justice to it in a debate that addresses 
the feasibility or otherwise of implementing the 
EWC resolution of Parliament. I will merely say, 
without elaboration in this paper, that Hendricks’ 
argument that section 25 entrenches or protects 
property rights for whites who were beneficiaries 
of a colonialist legacy of dispossession is 
persuasive and apt. In doing so, I argue in 
endorsement, section 25 negates any right to 
equality contemplated in section 9(2) of the 
Constitution which reads: 

 
“Equality includes the full and equal 
enjoyment of all rights and freedoms. To 
promote the achievement of equality, 
legislative and other measures 
designed to protect or advance persons, 
or categories of persons, disadvantaged 
by unfair discrimination may be taken.” 
 

The steps that should be taken are those that I 
and Advocate Mosikili expressed to our 
instructing attorneys in the matter in relation to 
which we were instructed to give an opinion 
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relevant to the implications of the EWC 
resolution of Parliament. As indicated above, we 
suggested that there is a need for an 
amendment – not just a review thereof – of 
section 25 of the Constitution in a way that would 
do away with the 1913 Land Act cut-off date for 
land reform, at the very least. 

 
Once again, I find inspiration in Judge 
Madlanga. In a dissenting minority judgment, 
dealing with what should command the 
attainment of redress contemplated in legislation 
and section 9 of the Constitution – the Equality 
Clause – he said the following22: 

 
 
“[61] Throughout the many many 

years of the struggle for 
freedom, the greatest dream of 
South Africa’s oppressed 
majority was the attainment of 
equality.  By that I mean 
remedial, restitutionary or 
substantive equality, not just 
formal equality.  Pronouncing 
itself on the content of this 
equality, this Court held: 

 
‘[P]ersons belonging to 
certain categories have 
suffered considerable unfair 
discrimination in the past.  It 
is insufficient for the 
Constitution merely to 
ensure, through its Bill of 
Rights, that statutory 
provisions which have 
caused such unfair 
discrimination in the past are 
eliminated.  Past unfair 
discrimination frequently 
has ongoing negative 
consequences, the 
continuation of which is not 
halted immediately when the 
initial causes thereof are 
eliminated, and unless 

                                                           
22  Minister of Justice and Constitutional 

Development and another v South African 
Restructuring and Insolvency Practitioners 

remedied, may continue for 
a substantial time and even 
indefinitely.  Like justice, 
equality delayed is equality 
denied.’  

 
[62]  Contrasting this with formal 

equality, Currie and De Waal 
say: 
 

‘Formal equality simply 
requires that all persons are 
equal bearers of rights.  On 
this view, inequality is an 
aberration that can be 
eliminated by extending the 
same rights and 
entitlements to all in 
accordance with the same 
‘neutral’ norm or standard of 
measurement.  Formal 
equality does not take actual 
social and economic 
disparities between groups 
and individuals into 
account.  Substantive 
equality, on the other hand, 
requires an examination of 
the actual social and 
economic conditions of 
groups and individuals in 
order to determine whether 
the Constitution’s 
commitment to equality is 
being upheld.’  

 
[63]  Has the dream for substantive 

equality been attained, or does 
its attainment continue to be 
deferred?  In the lives of 
nations, the 24 years of South 
African freedom is a very short 
time.  It does not require rocket 
science to realise that at the 
dawn of our constitutional 
democracy virtually all 
meaningful fields of human 

Association and Others [2018] ZACC 20 (5 
July 2018) 
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activity would be dominated by 
white people.  That was 
because white people were 
disproportionately better 
qualified.  That, as a result, [led 
to] black people being blatantly 
and unashamedly denied equal 
opportunities. Even where 
miraculously black people 
would have worked themselves 
up and attained equal 
qualifications, white people 
would still be preferred for 
selection to any meaningful 
area of human endeavour 
through naked racial and racist 
preference.  Therefore, the 
reason white people 
were – and continue to 
be – disproportionately better 
qualified and more experienced 
is a function of the subjugation 
of black people and their 
exclusion from accessing equal 
opportunities through centuries 
of colonialism and apartheid.” 

 
Madlanga J here was addressing what to him 
was the problem with the disproportionate 
imbalances on the demographics of the current 
make-up of Insolvency practitioners. He 
concluded that the demographics of that 
profession were what they are “exactly because 
of the discriminatory policies of colonialism and 
apartheid.”, and that to use them in order to 
attain equality, let alone redress, had “the 
potential of perpetuating the very imbalance 
sought to be corrected.” 

 
In endorsing these sentiments in a different 
context, I argue that in land reform in our 
country, the dream for equality in land ownership 
can no longer be deferred. If the way to the 
attainment of that equality of land ownership is 
an amendment of section 25, so that the 
Constitution can properly consider the ravages 
of Apartheid Colonialism that enjoyed legislative 
enactment in the 1913 Land Act, so be it. 

 

How that is achieved by us as a society, you be 
the judge/s. As they say in legal colloquialism, 
as far as the “way forward “in achieving the 
effective amendment of section 25 of the 
Constitution is concerned, “the jury is still 
out”. 
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