
IN THE HIGH COURT OF SOUTH AFRICA 

(GAUTENG LOCAL DIVISION, JOHANNESBURG) 

 

 
 
 Case No. 25058/18 
 
 
 
In the matter between: 
 
 
 
VBS MUTUAL BANK Applicant 
 
 
 
and 
 
 
 
 
PHOPHI LONDOLANI MUKHODOBWANE Respondent 
 
 

 
 
 

RESPONDENT’S ANSWERING AFFIDAVIT 
 

 
 

 

 

I,  

 

PHOPHI LONDOLANI MUKHODOBWANE 

 

 

do hereby make oath and state that: 
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1. I am an adult male General Manager at Treasury of VBS Mutual 

Bank, with their address at 82 Wessels Road, Rivonia. 

 
2. The facts contained herein are, unless the contrary appears from the 

context, within my personal knowledge and such facts are both true 

and correct. 

 

POINTS IN LIMINE: LACK OF URGENCY 

 
3. At the outset, I would like to raise the following points in limine:  

 

3.1. Lack of urgency; 

 

3.2. Absence of jurisdictional facts to establish insolvency; 

 

 
3.3. Withholding material and pertinent evidence; and 

 

3.4. factual dispute. 

 

4. The foundation of the application is the affidavit that I made on 22 

May 2018. There is no explanation whatsoever why the applicant 

waited for over two months before making the application. There is 

also no reason why this application was not brought in the normal 

course.  
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5. I am of the firm view that the applicant has manufactured its own 

urgency and has decided to abuse court process by making this 

application on an urgent basis despite the fact that the applicant has 

hopelessly failed to explain the inordinate delay.  

 
6. In the light of the above, I submit that there is no urgency insofar as 

there has been unexplained inordinate delay between my first 

meeting with the investigation team as far back as 24 April 2018 and 

the issuing of the application.  

 

7. It is furthermore clear from the applicant’s papers that there is no 

allegation that I attempted or are in the process of disposing of any 

assets that I have.  In the absence of this, I am advised that there is 

no basis to bring this matter to court as a matter of urgency. 

 
8. I can categorically state that I am not insolvent. The applicant has 

also failed to state why it has decided to make a sequestration 

application against me without claiming any money from me. I 

received no letter of demand and there is also no reason that the 

applicant advanced to the effect that I am unable to pay any amount. 

The applicants’ attorneys (Werksmans) are in possession of an 

amount of ZAR1.269 million, which they demanded be paid over to 

their trust account emanating from discussions at the meeting of the 

24 April 2018. 

 
9. I am also not liable to the applicant for any amount in the first place. 

Whatever money, I received from the applicant was what was legally 
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due to me in accordance with either employment agreement and/or 

credit facility that the applicant granted my company (Lemawave).  

 

10. There was also no letter of demand, that I received from the applicant, 

for payment of any amount that was allegedly owed to VBS. There 

was no civil action instituted against me for the payment of money 

that I allegedly owed VBS. As such, the applicant failed to make the 

relevant averments of insolvency. 

 
 

11. In the paragraphs dealing with the history of my engagement with the 

applicant’s attorneys and the investigation team (considering that they 

are both the investigators and the curator’s attorneys), I pertinently 

deal with the issue of confidentiality undertaking. The applicant has 

breached the agreement regarding the purpose and use of the 

affidavit that forms the bedrock of all the applications for sequestration 

and liquidation.  

 
 

12. The applicant is unlawfully using the affidavit which I only deposed to 

for the purpose of giving the investigation team some leads to 

speedily unravel the matter. Contrary to the confidentiality agreement, 

the applicant was unlawfully furnished with copy of my affidavit and 

proceeded to use same as the basis for making the sequestration 

applications, without my consent. As such, this and other applications 

must be struck off the roll with costs. Indeed, Mr Hotz, as will become 

clear hereunder, disputes that there was any confidentiality. However, 

the fact that there was confidentiality is also confirmed by my former 
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attorney. The concept of confidentiality is consistent with the 

provisions of the of section 159 of the Companies Act, 71 of 2008. 

 
 

13. Apart from the unlawful use of the affidavit, there are also issues of 

concern regarding factual dispute which the applicant should have 

foreseen before making the application. 

 
 

14. The transcripts of the interrogation that I attended are also not before 

court. The applicant again took a deliberate decision to deny the court 

some germane material and evidence. It is not explained why the 

applicant intentionally withheld transcripts of interrogation.  

 
15. In the light of the above, I submit that the current proceedings against 

me cannot continue. There is also no basis for the urgent hearing of 

the applications due to the time lapse from the first meeting that I held 

with the investigation team until their eventual urgent application. 

 

16. Furthermore, it is clear from the applicant’s papers that there is no 

allegation that I attempted or are in the process of disposing of any 

assets that I have. In the absence of such averment, I am advised 

that there is no basis to bring this matter to court as a matter of 

urgency. 

 
 

17. My counsel will present further argument in this regard at the hearing 

of the application. 
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GLARING IRREGULARITIES  

 

 
18. Mr Hotz has admitted that the investigation was conducted with 

persons who were not duly appointed or authorised to participate in 

same. However, he limits the irregularities to one or few incidents. His 

circumscription of the irregularities cannot be further than the truth.  

 

19. The discussion on the history of my engagement with Werksmans 

Attorneys demonstrates that the irregularities were widespread. Many 

individuals who were not appointed by the regulatory authority formed 

part of the investigation team from the onset and were present in the 

meetings and in some instances even asked questions. 

 
20. According to Mr Hotz, Mr Ross Hutton, SC, was only appointed on 03 

May 2018. However, he has been conducting investigation and 

interacting with the investigation team unlawfully prior to his 

appointment. His involvement is traceable to meetings held as early 

as April 2018.  

 

20.1. The applicant must also apprise the court on what becomes of 

the activities in which Mr Hutton participated, together with 

other persons prior to 03 May 2018.   

 
21. There was also an army of forensic investigators whose appointment 

does not emanate from the Reserve Bank. Moreover, there is nothing 
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in the appointment letters of Mr Hotz, Mr Motau and Mr Hutton, which 

authorised any of them, individually, to appoint such forensic 

investigators. Some of the employees of the forensic investigation 

companies participated in meetings and, at times, took the liberty of 

asking questions. It was only in one incident whereby Adv. Terry 

Motau SC cautioned this and requested that their questions be 

removed from record.  

 

21.1. Given Mr Motau’s knowledge that the forensic investigators 

were irregularly present in interrogation session and also 

asked question, there is a need for Mr Motau to explain why 

these irregularities were allowed to happen in the first place.   

 
 
 
HISTORY OF ENGAGEMENT AND NONDISCLOSURE  
 
 
 

22. The applicant has withheld material information that is germane to the 

application. No explanation or reasons has been furnished for such 

deliberate omission.  

 
22.1. On 17 April 2018, was the first day on which forensic 

investigators from Howarth Forensics, arrived at VBS offices. 

They were led by Mr Bernard Hotz, who was accompanied by 

Ms Simone Gost from Werksmans and another person called 

Brett. The three were all from Werksmans Attorneys. 
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22.2. I was intimidated and accused of telling VBS employees to 

delete all incriminating information from their cellphones. Mr 

Hotz then read out certain provisions of the Financial Sector 

Regulation Act, 2017. Mr Hotz told me that I was committing 

an offence and could be sentenced to imprisonment. The 

conversation was recorded in the office of Mr Andile 

Ramavhunga.  

 
22.3. After being read the riot act, the forensic personnel instructed 

me to leave my Apple cell-phone and watch. I was not made 

to sign the form for handing these items to them. I was only 

made to sign for the items on 20 April 2018, when the forensic 

team returned my personal phone. This was after I had also 

protested as I felt that my life had been interrupted as they 

had my personal phone for an entire week. The form that I 

signed was backdated to 17 April 2018, clearly to give them 

cover for their irregular action which was in direct 

contravention of the very FSR Act which I was intimidated 

with.  

 

22.3.1. The fact that the forensic investigator, appointed to 

investigate acts of dishonesty, were ready to 

backdate the form with the result that they 

misrepresented that the form was signed on 17 April 

2018, when in truth it was signed on 20 April 2018, is 

worrying. The question is how many other 
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misrepresentations were done in the course of 

investigation.  

 
22.4. On 17th  April 2018, the forensic investigators set up their 

equipment in my office to use it as their work station. I arrived 

at work without my laptop after which I was again intimidated 

and ordered to go home to fetch my laptop as well as my 

personal Ipad. Some of the forensic investigators took 

advantage of questioning me why my personal iPad, which I 

had not used in almost 8 months, had no information.   

 
 

22.5. These individuals were behaving extremely bossy and with 

superiority, the very essence of whitism; making me to feel 

like a convicted criminal. However, I was not allowed to go 

home, but to send Uber taxi to collect the work laptop and 

personal cellphones and personal iPad. They assigned one of 

their personnel to sit with me in my office and to watch me the 

entire day. I only learnt later that those individuals had no 

powers in law to do what they did to me.  

 
 

23. On 18 April 2018, Howarth Forensics  team and Werksmans 

Attorneys’ teams struggled to access my cell-phone. Mr Simone Gost 

read out the provisions of the FSRA before ordering me to furnish her 

and the investigation team with my Apple ID.  
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23.1. Later in the evening, I contacted my erstwhile attorney, Mr 

Michael North, as I was concerned that the forensic 

investigators were tempering with my Apple account and 

changing passwords without my permission.  

 

24. On 19 April 2018, the forensic investigators were still struggling with 

my Apple ID. They were also riled by the fact that I changed my Apple 

ID. Later during the day, another person of Indian descent employed 

by Werksmans Attorneys, happened in my office, reading out the 

provisions of FSRA and basically accusing me of obstructing 

investigation by changing my Apple ID. These individuals used the 

provisions of FSRA to intimidate me and to make me submit to their 

orders at every turn. 

 

24.1. At that point Ms. Simone Gost started making accusatory 

insinuation about my Apple ID backing up into my Gmail 

account and then demanded to have access to my Gmail 

account as well. She told me that she had reasons to believe 

that my Gmail account was also used for work purposes and 

as such they were entitled to access it for the purposes of 

their investigation. She forced me to make an undertaking that 

I would not access my Gmail account. This part of events was 

recorded on her phone; there must be transcripts of same. I 

demand the transcripts and audio recordings in this regard. 
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25. It was at this stage that my former attorney and counsel, Mr Barry 

Roux, SC, asked me whether I wanted to fight against the process or 

cooperate with them.  I chose what my former attorney and counsel 

urged me to do, namely to cooperate with the process as I was 

advised that it would assist me in the long run and I wouldn’t be able 

to withstand a cross examination unlike a hardened criminal. I 

accepted the advice. My former attorney then called Mr Hotz to inform 

him that I wanted to make a full disclosure.  

 

26. On 24 April 2018, an informal meeting took place at Werksmans 

Attorneys’ offices at which the following persons were in attendance: 

 
26.1. Mr Bernard Hotz; 

 

26.2. Adv Ross Hutton, SC; 

 
26.3. Mr Johan Cronje (BCPS Forensics); 

 
26.4. Ryan Sachs (Howarth Forensics); 

 
26.5. Johan Lizamore (Werksmans); 

 
26.6. Michael North (my former attorney); 

 
26.7. Ms Lindsey Kingwill (Howarths Forensics); 

 
26.8. Mr Jacques Malan (Facts Consulting); 

 
26.9. Mr Hannes Jordan (Facts Consulting) 
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26.10. Mr Jeremy Gobetz (Werksmans); and two others.  

 
 

27. It was at the above meeting that the issue of confidentiality was 

discussed at length and my concerns about the information I would 

disclose insofar as it would implicate powerful people who might want 

to retaliate. I mentioned that I would write down an affidavit, which the 

investigation team could use leads for the investigation. My attorney 

and I emphasised that the affidavit must not be shared with anyone 

who was not part of the investigation team, insofar as doing so would 

compromise and put my life in danger. All of us agreed and it was on 

that basis that I deposed to the affidavit.  

 

27.1. Despite the initial intimidation and snide by the forensic 

investigation team as well as the other employees of 

Werksmans Attorneys, I was desirous to make certain 

disclosures and be a “whistleblower” in respect of certain 

irregular and unlawful activities of which I was both aware and 

involved during the duration of my employment at VBS.  

 
28. On 22 May 2018, my erstwhile attorney and I met with the 

investigators at the premises of Werksmans Attorneys, 96 Rivonia 

Road, Sandton. The following persons were present at the said 

meeting:  

 
28.1. Advocate Terry Motau, SC; appointed as investigator; 

 

28.2. Advocate Ross Hutton, SC; 
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28.3. Christelle van Castricum; 

 
28.4. Advocate Itumeleng Tshoma; 

 
28.5. Mr Bernard Hotz, of Werksmans, appointed as an assistant 

investigator; 

 
28.6. Mr John Lizamore of Werksmans; 

 
28.7. Mr Hannes Jordaan, of Facts Consulting; 

 
28.8. Mr Jacques Malan, of Facts Consulting;  

 
28.9. Mr Gavin Morris of Ukhozi BCPS; 

 
28.10. Mr Johan Cronje of Ukhozi;  

 
28.11. Mr Ryan Sacks of Horwath Forensics; and 

 
28.12. Mr Lindsey Kingwill of Horwath Forensics.  

 

29. I informed the investigating team that I had damning information, I 

wished to disclose, which could enormously assist and benefit the 

investigation. However, I was concerned and feared for my life should 

it become known that I “spilled the beans”.  I categorically also 

advised them that I am only prepared to speak to them should my 

identity be protected and should my discussions with them be 

absolutely confidential. 

 



14 
 

30. The reason why I insisted on the above, was to enable the 

investigating team to use the information that I was going to give them 

in their investigation and to be able to get to the truth of the matter of 

the affairs of the VBS Mutual Bank and Vele Investment (Pty) Ltd to 

the extent of my personal knowledge and personal involvement.  I 

was also at the same time apprehensive about my position at VBS 

Mutual Bank in the sense that if my identity was disclosed I could lose 

my position at VBS Mutual Bank as well as facing backlash from the 

persons adversely affected by my disclosures. Furthermore, I was 

also concerned about my future prospects of gaining employment at 

other organisations should it be disclosed that I was the one who was 

responsible for telling the investigators what was happening at VBS. 

 
31. Mr Bernard Hotz allayed my fears and concerns and pleaded with me 

that I should not fear anything. Mr Hotz categorically made an 

undertaking that my name would not be disclosed to anyone beyond 

the investigation team and that the disclosures that I would make 

would be treated with confidentiality and not given to any third party. 

 

32. I became comfortable after the forgoing assurances. My comfort was 

also largely founded in the fact that I was dealing with senior lawyers 

whom I had no reasons to doubt.  The initial engagement with the 

investigation team was shaped informally during which I furnished 

them with information and some documents I had in my possession. 

Such information related to various transactions involving VBS, its 

directors and related parties as well as other companies.  I interpreted 
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certain documents and transactions in accordance with my own 

understanding of such transactions at the time of execution of same.  

 

33. At the conclusion of the meeting, the investigation team requested me 

draft a statement with all the details I could remember, regarding the 

irregular and unlawful activities inside VBS Mutual Bank.  

 
34. I prepared an affidavit setting out all of these events that would enable 

the investigators to get to the truth and to the details of the 

transactions that took place at the Applicant.   

 
35. At the meeting of 24 April 2018, Mr. Bernard Hotz also confirmed that 

there wouldn’t be any leaks from the investigation team side and that 

they realised that there were “dangerous” people and probably guns 

involved and that I could place myself in a very dangerous position 

should they “leak” any of the information.  My understanding and that 

of my attorney, Mr. Michael North, was that all communication from 

me will be treated with utter confidentiality and that I had nothing to 

fear. 

 
36. On the 14 May 2018 I received a formal invitation from the 

investigators to attend at a formal interrogation where the contents of 

my affidavit would be accepted and where I would be asked further 

questions by members of the investigating team. 

 

37. At the hearing on 22 May 2018 at Werksmans Attorneys, it was 

decided that my affidavit which was not signed at that point of time, 
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would first be commissioned before the proceedings would 

commence.  The affidavit was commissioned after which the 

proceedings commenced.  On 23 May 2018, I attended a further 

interrogation session.  

 
 
38. Fortunately, I took notes of the meetings that I had with the 

investigation team. I specifically remember that Mr Hotz gave an 

undertaking, confirmed by my erstwhile attorney on record, Mr 

Michael North, that I was granted general use immunity for all the 

information and evidence that I handed to the investigation team, 

including the statement that I signed on 22 May 2018. I am more than 

certain that the transcripts of the interrogation of 22 May 2018 will 

attest to the fact that Mr Hotz specifically gave such undertaking.  

 
 

39. On 29 and 30 May 2018, I attended a further interrogation at 

Werksmans offices. All the persons who were part of the interrogation 

session of 22-23 May 2018, were again present and in attendance. 

The interrogation was also recorded; however, I have not been 

furnished with the transcripts of the interrogation.  

 
 

40. On 26 June 2018, I was requested by the forensic investigators 

appointed by Werksmans Attorneys, to decode the accounts and 

payments processes followed by VBS Mutual Bank on corporate 

accounts as well as commissions paid to municipalities’ officials and 

agents. The session was not recorded. The following persons were in 

attendance:  
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40.1. Ms. Lindsey Kingwill (Howarth Forensics); 

 

40.2. Johan Cronje (BCPS); and 

 
40.3. Johan (Howarth Forensics); 

 
 

41. I must mention that I was never presented with the credentials of the 

forensic investigation teams and have no knowledge of their 

appointment and the authority for such appointment. There is no 

Reserve Bank letter of appointment of the forensic investigation 

teams, similar to the ones of Mr Hotz, Mr Motau, SC and Mr Ross 

Hutton, SC.  

 

41.1. As already mentioned, Mr Hutton was busy conducting 

investigation even before he was appointed per letter dated 

03 May 2018. He did so without any legal authority, which 

brought the legitimacy and regularity of the investigation to 

question.  

 

41.2. It may be crucial to determine how Mr Hutton was 

compensated for the activities prior to his appointment. The 

applicant must tell the court how and why Mr Hutton was paid 

for anything he did prior to his appointment as assistant 

investigator.  
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41.3. Having attended the interrogations, Mr Hutton was more of 

the appointed investigator and Mr Motau appeared to have 

been just an assistant in the literal sense.  

 
 

42. On Friday, 06 July 2018, I learnt from social media that there was a 

statement that I gave to the investigation team regarding the goings-

on at VBS Mutual Bank. I was being called names like a snitch and all 

other derogatory epithets.  

 

43. On Friday, 06 July 2018, at 16h15, the applicant’s attorneys sent an 

email to me, copying my erstwhile attorneys, informing me that they 

made a sequestration application against me.  

 
 

44. On 07 July 2018, after 11h00, my former attorney sent a WhatsApp 

message to Mr Hotz, in which he stated that my affidavit is in the 

social media as part of various applications for sequestration. Further 

that the use of the affidavit was in breach of the confidentiality 

agreement and that what was agreed with the investigation team was 

that the affidavit would not be given to third parties. I annex hereto 

copy of the screen shot with the message, marked Annexure PLM1. 

 
 

45. On 09 July 2018, at 08h54, being the first time that Mr North, my 

erstwhile attorney learnt of the application against me, he sent an 

email to both Mr Stockwell and Mr Hotz, of the applicant’s attorneys 

conveying that:  
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45.1. He noted the affidavit that I signed on 22 May 2018 was 

attached as an Annexure to the application against me. 

 

45.2. It was agreed that the affidavit was a confidential document 

and that it would not be disclosed to third parties outside of 

the investigation team appointed by the SARB.  

 
45.3. An explanation was requested as to why the affidavit found its 

way into the court application against me insofar as it had 

compromised the confidentiality agreement with which it was 

given: and 

 
45.4. My rights were reserved. 

 
45.5. I annex hereto copy of the email marked Annexure PLM2. 

 
 

46. To date, the applicant’s attorneys have failed to respond to the above 

email.  

 

47. Naturally, I was extremely angry of learning this in the media. I could 

not believe that the investigation team consisting of persons I was 

advised to be eminent lawyers could act is such a dishonest manner 

by breaching the trust with which I provided them with information and 

investigation leads by undermining the confidentiality with which my 

cooperation and disclosures were given. They basically put my life in 

serious danger.  
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48. The applicant’s attorneys dishonourably made me their sacrificial 

lamb in the public domain. They did not obtain my consent for using 

the affidavit for their conceited purposes. They have no regard to my 

interest and safety in their determined objective of drawing public 

sympathies for their failure to conduct a proper and meaningful 

investigation, or at least the verification of many of the points and 

leads I gave to the them.  

 
 

49. Two further issues which irked me the most were the fact that they 

distributed the application in the social media before I received it and 

that they used the information that I furnished them to proceed 

against the me, the very source of the information. None of the issues 

that they canvassed in the applications made against everyone were 

based on any independent investigation that they conducted. I 

realised that I was dealing with individuals who were interested in 

gamesmanship than appreciating the predicament I put myself in 

when I volunteered to assist the investigation.   

 
 

50. My understanding and that of erstwhile attorney, was always that the 

assistance and disclosures that I made bestowed upon me qualified 

privilege that went beyond the protection in Section 140 of the FSRA.  

In fact, Mr Hotz called it general immunity. In fact, the disclosures I 

made to the investigation team are succinctly covered by the 

provisions of section 159 of the Companies Act, 71 of 2008 as 

amended, more specifically is immune from any civil, criminal or 

administrative liability for that disclosure. I am considered a whistle 
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blower for the purposes of the contents of the affidavit and the 

information I provided during the interrogations and further 

interactions with the investigation tea, 

 

51. During the course of the interrogations as I have pointed out, I do not 

have the full record, and I am not sure whether this was in fact 

recorded, I was reluctant to give them the names of the people from 

PIC.  I was then told by the chairperson of the interrogation that my 

concerns regarding my safety were understood. He informed my 

attorney and I that what was said in the interrogation room stayed and 

remained in the room.  The understanding and agreement between 

the investigating team and I was that my information would be used 

by investigators to make their task easier in investigating the affairs of 

the applicant and that it would not be used for any other purpose(s). 

 
 

52. I wish to point out further that without a confirmatory affidavit allowing 

Mr Rooplal, the curator, who signed the founding affidavit, the entire 

application is founded on inadmissible hearsay evidence. The 

applicant should have requested permission from me to use the 

affidavit for any other purpose, which did not happen. In any event, I 

would not have agreed to the use of the affidavit for any other 

purpose.   

 
 

53. The Honourable Court will surely realise that there is reference made 

to Mr Phillip Truter and what he told the investigation team. However, 

there is no affidavit of Mr Truter annexed to the application for 
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sequestration. It is not clear if Mr Truter furnished the investigation 

team with an affidavit or not. 

 
 

54. The use of an affidavit against the source of information is a practice 

that is not only an antithesis of fairness, but also despicable insofar as 

the source of the information would not have agreed to cooperate and 

furnish such details as I did, had I not been given undertaking that 

the information would not be used against me. 

 
 

55. In any event, the applicant is barred by the provisions of section 

159(4)(b) of the Companies Act, from instituting these proceedings 

against me. I was granted very general use immunity as mentioned by 

Mr Hotz on 22 May 2018, at the start of the interrogation. The general 

use immunity, is consistent with the provisions of section 159(4)(b) of 

the Companies Act, even though it is clear from Mr Hotz’s letter of 26 

July 2018, that he was not even aware of the existence of this legal 

provision.  

 

56. I am finding myself now in a position where my name and the 

contents of my affidavit were disclosed contrary to the agreement with 

the investigating team. At the hearing of the application, it will be 

argued that the affidavit is inadmissible in the circumstances narrated 

above and that the founding affidavit alone, which is based on 

hearsay, cannot found the basis for the sequestration or liquidation of 

any of the parties in these proceedings, hence the lateness of the 

answering affidavit. 
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57. During consultation, it became apparent that it served no purpose for 

me at this stage to give answers to the founding affidavit and to deal 

with those paragraphs ad seriatim in the light of the inadmissibility of 

my own affidavit.  In these circumstances a decision had to be taken 

between myself, my legal representatives and eventually senior 

counsel, not to file any answers to the affidavit, but to raise the 

forgoing issue as preliminary points that the court must adjudicate 

before dealing with the merits of any of the applications.  

 
 

58. It has also become apparent from the letter of Mr Holtz that there is a 

dispute of fact regarding the affidavit that forms the basis of all the 

applications instituted against all the respondents in these matters. 

The applicant was acutely aware of the existence of this dispute.  

 
 

58.1. As early as 07 July 2018, my former attorney, per WhatsApp 

message, challenged Mr Holtz on the use of the affidavit in 

contravention of the confidentiality agreement narrated above.  

 

58.2. On 09 July 2018, my former attorney sent an email to Mr 

Holtz, again challenging the use and attachment of the 

affidavit in the court application against me contrary to the 

agreement we had. It was also pointed out that the unlawful 

use of the affidavit compromised in the circumstances.  
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58.3. On 13 July 2018, my current attorneys specifically pointed it to 

the applicant’s attorneys that as a result of the breach of trust 

and agreement on the use of the affidavit, the affidavit itself 

was regarded as pro non scripto.  

 
 

58.4. Mr Hotz, and the entire legal team of the applicant, as well as 

Mr Motau, failed to respond to any of the correspondence 

referred to in the forgoing. Only belatedly, on 26 July 2018, 

did Mr Hotz furnish some convoluted argumentative 

explanation aimed at providing an excuse for his unlawful 

actions, but failed to address the pertinent issues regarding 

the confidentiality agreement.  

 
 

58.5. It is clear that the applicant should have taken the necessary 

steps to remove all the applications from the roll after the 

dispute regarding the use of the affidavit was raised. It was 

only sheer arrogance on the part of the applicant’s legal 

representatives to continue with these applications under the 

circumstances.  

 
 

58.6. It is also abundantly clear that the dispute herein will require 

the hearing of oral evidence at which Mr. Hotz, Mr. Motau, Mr. 

Hutton, Mr. North and I will have to give oral evidence.  

 
 

58.7. I cannot be faulted for presenting my answering affidavit 

herein out of time. It was as a result of the tardiness and 
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recalcitrance of the applicant’s attorneys, cum investigators, 

that my affidavit is this late.   

 
 

59. In my various consultations with my legal representatives, it also 

became clear that the issue of the bonus that I received from VBS 

was not what the applicant elected to describe. I received a bonus for 

the services I rendered as an employee of VBS. I did not award 

myself the bonus; it was the chairman of the board of VBS who 

informed me that the board of directors of VBS decided to award me 

and others, bonuses.  

 

60. I am not a member of the board of directors of VBS and was not privy 

to the decisions of the board of directors. I also had no reasons 

whatsoever to doubt Mr Matodzi’s word on the board’s decision. 

During interrogation Mr Hutton channeled the course of my evidence 

to a description that the bonus that I received was proceeds of crime. 

After taking further legal advice, it became clear that Mr Hutton’s 

epithet attached to my bonus was not a correct legal construct; it was 

what he wanted it to be.  

 

61. I was also not the only employee who was granted the bonus; many 

other individuals were also granted same. I also later established that 

the manner in which I was granted the bonus was in fact the practice 

at VBS. There were a lot more issues and procedures practised at 

VBS, which were not done at other banks. It was not for me to say 
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they shouldn’t conduct the business affairs of the bank in such 

manner.   

 
 

62. On 09 July 2018, my attorneys filed the notice to oppose the 

sequestration application brought against me, as required per the 

notice of motion. On even date, the applicant’s attorneys emailed a 

letter to my attorneys requesting an address at which they could serve 

the application for my sequestration insofar as it might affect persons 

employed by me. I annex hereto copy of the letter marked Annexure 

PLM3.  

 

63. On 12 July 2018, despite making the application to sequestrate me 

without the courtesy of informing me of same, the applicant’s 

attorneys required me to attend further interrogations. However, my 

current legal representatives advised me not to attend, especially 

after realising that the investigation team lacked honour and could not 

be trusted.  

 
 

63.1. My attorney spoke to Mr Motau at Werksmans and advised 

that we required transcripts of all the interrogations and 

meetings held with me. It was at that stage that Mr Motau 

informed my attorney that I we were not entitled to the 

transcripts.  

 

63.2. Subsequent to the telephone call, an email was received from 

Mr Motau on Werksmans email platform, in which it was 
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stated that my attorneys should draw a distinction between 

the investigation and applications for sequestrations. 

 

64. The distinction contended by Mr Motau was absurd insofar as Mr 

Motau’s team handed over the details of my interrogations and my 

affidavit to the curator. Werksmans Attorneys were appointed 

investigators and also acted as attorneys for the curator.  

 

65. I must pause herein to make an important point regarding the 

appointment of Werksmans Attorneys as legal representatives of the 

curator.  

 

65.1. I challenge Mr Rooplal, the curator, to explain how 

Werksmans Attorneys were appointed as his legal 

representatives. What procurement prescripts were followed 

in doing so?  

 

65.2. What fee comparisons were done before the appointment of 

Werksmans Attorneys to see if VBS was receiving value for 

money it has been spending for these ill-fated applications.  

 
65.3. How much money has the curator paid for these 

misconceived applications?  

 
 

66. I must point out that the investigations carried out my Werksmans 

Attorneys are extremely worrying insofar as demographic composition 
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of their teams are concerned. There are only two black persons in the 

entire teams, namely Mr Motau and Tshoma. The rest of the teams is 

as entirely lilywhite. This is not an irrelevant consideration, 

considering that at issue herein is a black bank, being ripped apart 

pursuant to the investigations conducted by an almost all white 

attorney firm.  

 

67. On 12 July 2018, my attorneys addressed a letter to Werksmans 

Attorneys and Mr Motau in particular, conveying that: 

 
 

67.1. On 12 July 2018, in the telephone conversation, Mr Terry 

Motau, SC did not want to identify himself as such to my 

attorneys, electing to call himself “Werksmans”.  

 

67.2. My attorneys requested transcripts of the record of the 

interrogations conducted thus far in order to acquaint 

themselves with the activities thus far and to advise me 

accordingly, before a decision to make me available for the 

interrogations by the investigator. 

 
 

67.3. The applicant’s attorneys and Mr Motau did not want to 

furnish transcripts of the interrogations. Further, they failed to 

identify the legislation or legal authority on which they relied 

for refusal to furnish such transcripts.  
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67.4. Although given the deadline of end of business on Monday, 

16 July 2018, to furnish the transcripts, the applicant’s 

attorneys and Mr Motau failed to either respond to the letter or 

to furnish the transcripts.  

 
 

67.5. I annex copy of the said letter hereto, marked Annexure 

PLM4.   

 
 

68. I can categorically state that during two of the interrogations that I 

attended on 22-23 May 2018, Mr Terry Motau, by whom I was invited 

to the said interrogations, hardly asked any question of any 

consequence. He studiously sat therein and the entire process was 

conducted by Mr Hutton. Mr Motau and Tshoma were the only black 

African persons in the investigation or interrogations processes. Save 

for the two, the entire team consisted of white persons as mentioned 

above. I caution that this is not just political cheap shot, but a matter 

of substance considering the outcry that our government continues to 

empower the empowered white people and their organisations and 

thinks less of the black professionals. 

 

69. On 16 July 2018, my attorneys received an email from the applicant’s 

attorneys raising concerns that no affidavits were filed by any of the 

parties, despite the notice of motion requiring the filing of same by the 

previous Friday, 13 July 2018. I annex hereto copy of the email 

marked Annexure PLM5.  
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70. I must highlight that whilst Mr Stockwell decried the failure by the 

respondents to file their respective answering papers, his complaint 

was less than frank in that he also failed to respond to my attorneys’ 

letter of 13 July 2018, requesting him to furnish all transcripts of 

interrogations by close of business on 16 July 2018.  

 
 

71. On Tuesday 17 July 2018, a few hours before the time of the case 

management meeting, my attorney informed me that he received a 

call from the office of the Deputy Judge President inviting him to the 

meeting. My attorney’s reaction thereto was that it was impossible to 

attend on such a short notice and he also could not get counsel to 

attend same.  

 

72. Later during the day, minutes of the case management meeting were 

circulated to parties who were apparently involved in the various 

sequestration applications with VBS Mutual Bank. Although the 

minutes identified some of the parties that attended, it also adverted 

other parties without identifying them.  

 
73. On even date at 08h07, the applicant’s attorney clearly emailed an 

agenda the DJP’s secretary, which presupposed that there was 

engagement with the office of the DJP on the issues prior to the 17 

July 2018, of which my legal representatives were certainly not part.  I 

annex hereto copy of the email, together with the agenda, marked 

Annexure PLM6. 
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74. On 17 July 2018, by the time of the case management meeting at the 

Honourable Justice Tsoka, the applicant’s attorneys had not 

responded to my attorneys’ letter of 12 July 2018. As a result of the 

applicant’s attorneys’ attitude, my legal representatives have been 

unable to prepare answering affidavit.  

 
 

75. On 25 July 2018, during the afternoon, the applicant’s attorneys 

emailed a notice of set down of the application for my sequestration. 

My attorneys immediately responded to the email challenging the 

regularity of the process adopted by the applicant’s attorneys. The 

letter also dealt with the other matter in which my legal 

representatives also act on behalf of Vele Investments, whose 

application was issued without a date of hearing. I annex hereto copy 

of the letter marked Annexure PLM7.  

 
 

76. In the said letter, my attorney conveyed that: 

 

76.1. In addition, the use of my affidavit in the manner that 

breached the confidentiality agreement between the 

investigation team, on the one hand, and my erstwhile legal 

and I on the other hand, was also repeated.  

 

76.2. The applicant was also requested to furnish explanation 

regarding various individuals who were present in various 

interrogations.  
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76.3. It was also pointed out that the money which my erstwhile 

attorneys transferred to Werksmans Attorneys should be 

transferred to my current attorney.  

 
76.4. It was disputed that the money constituted proceeds of crime. 

It was also clearly explained that the applicant’s attorneys 

were neither law enforcement agency or court of law; as such, 

Werksmans Attorneys had no powers to decide what 

constituted proceeds of crime.  

 
76.5. Further that the retention of my money was hampering me 

from paying legal fees to my legal representatives.  

 

77. I deem it apposite to highlight a further point which demonstrates the 

applicant’s attorneys’ inconsistency and double standards. In a letter 

dated, 07 May 2018, to my erstwhile attorneys, the applicant’s 

attorneys demanded the transfer of the money that my then attorneys 

held in trust account on my behalf. The applicant’s attorneys 

recognised that my former attorneys were entitled to payment for the 

legal services rendered to me. This aspect is covered in the said 

letter. However, the applicant’s attorneys did not demand the transfer 

of the entire amount in its original form, but what was left after 

deduction of legal fees. l annex hereto a copy of the letter, marked 

Annexure PLM8.  
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78. I have been severely prejudiced as a result of the conduct of the 

applicant’s attorneys, who are also doubling as legal representatives 

of the curator. I offered to assist and cooperate with the investigation 

team and the curator. However, the conduct of the investigation 

team/attorneys of the curator demonstrated mala fides and that their 

aim was to inflict as much prejudice on me, whilst they continue to 

abuse my trust. I have no other money to fund legal representation. 

This matter has taken a worst turn for me, with catastrophic 

consequences as a result of the unlawful use of the evidence and 

information that I furnished to the investigation team. I certainly didn’t 

give the investigation leads to enable the curator to make a 

sequestration application against me based on the evidence I gave to 

the investigation team. Had I been informed that the investigation 

team intended to act as such, I would not have given them any 

evidence or even cooperated with them.  

 
 
79. As a result of the applicant’s recalcitrance and refusal to release my 

money, they are preventing me from obtaining legal representation.  I 

now have to face civil and criminal cases, which require adequate 

legal representation. The applicant’s attorneys have arrogated to 

themselves the powers of being an investigator, witness, attorney for 

the curator, police and judge to decide that my money constitutes 

proceeds of crime.  

 
 
80. The applicant’s attorneys have no respect for the law. They have no 

legal basis for keeping my money in their accounts. No court has 
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found that my money is proceeds of crime. The money was also not 

paid to me as proceeds of any crime. 

 
 

81. On 26 July 2018, Mr Stockwell emailed his response regarding the 

irregular set down of the application. His response was in the form of 

case management minutes of the meeting of 17 July 2018 and 

correspondence between the parties. I annex hereto copy of the email 

and the attachments thereto, marked Annexure PLM9.  

 
 

82. On even date, Mr Hotz also emailed a letter to my attorneys, inter alia, 

addressing that:  

 

82.1. He explained the positions of various individuals who were 

attended various interrogations. He annexed various 

appointment letters of persons appointed by the Reserve 

Bank in the investigation.  

 

82.2. He stated that I volunteered to give the investigation team 

information and evidence on the goings-on at VBS Mutual 

Bank. In doing so, I was also legally represented.  

 

82.3. He disputed that my affidavit of 22 May 2018. He argued that 

there were no provisions of the Financial Sector Regulation 

Act (FSRA)that allows for confidentiality on the use of 

affidavit. He went further to mention that if confidentiality were 
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to apply, it would defeat the purpose of interrogations 

conducted in terms of section 136 of FSRA.  

 
82.4. Mr Hotz disputes that there was any restriction placed on the 

use of my affidavit other than the those covered in terms of 

section 140 of FSRA. I annex hereto copy of the letter, 

marked Annexure PLM10. 

 

83. I would like to mention that the contents thereof heralded a genuine 

dispute of fact that cannot be decided on the papers. The following 

issues are also pertinent:  

 

83.1. There is no doubt, let alone a dispute, that I volunteered to 

furnish the investigation team with evidence after a series of 

intimidation tactics mentioned elsewhere above.  

 

83.2. The fact that I had legal representation was of no moment to 

the cardinal point that was raised, namely that the affidavit 

was given to the investigation team with the agreement that it 

would not be shared with any other person outside the 

investigation team. Mr Rooplal was not a member of the 

investigation team and had no legal right to be in possession 

of my affidavit, let alone making court application based on 

the contents pf my affidavit.  
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83.3.  Mr Hotz’s argument that the FSRA does not provide for 

confidentiality, is not only disingenuous, but also absurd. At 

no point was it ever argued that I was relying on FSRA for the 

confidentiality agreement. In any event, in as much as the 

FSRA does not provide for confidentiality, it also does not 

forbid confidentiality.  Confidentiality in not an antithesis of 

section 136 of FSRA; on the contrary, it fortifies the rationale 

of the said provision.  

 
 

83.4. At the beginning of the contact that my erstwhile attorneys 

and I initiated with the investigation team, it was made 

categorially clear that I was afraid of the backlash that would 

follow upon the disclosures and the persons that I was going 

to implicate.  

 
 

83.5. It was the concerted view of both the investigation team, my 

attorney and I that mentioned there was likelihood of my life 

being in danger as result of the disclosures. It was as a result 

of the appreciation of the danger that we all agreed that the 

affidavit could only be used by the investigation team as the 

foundation of the investigation. The issues covered thereby 

were leads that the investigation team would use to conduct 

further investigation and verification. 
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83.6. The transcripts of all my interrogations and engagements that 

I had with the investigation team were not attached to the 

founding papers.  

 
 

84. A fundamental misrepresentation made by Mr Hotz is contained in 

paragraph 11 of his letter, in which he stated that there was no 

restriction on the use of the evidence extracted pursuant to section 

136 of FSRA.  

 

84.1. Mr Hotz’s belated reliance on section 136 of the FSRA is not 

only disingenuous, but also misconceived. As indicated herein 

above, the provisions of the FSRA neither provide for 

confidentiality nor bar the utilisation of confidentiality in the 

furnishing of evidence or other materials aimed at assisting 

investigation conducted in terms of the Act. 

 

84.2. My affidavit of 22 May 2018, was not made pursuant to 

section 136 of FSRA. There is not even a reference to section 

136 of the FSRA or any other provision thereof, fort that 

matter. Indeed, some contents of the affidavit were 

interrogated during the questioning that took place on 22 and 

23 May 2018.  

 
 

84.3. I must highlight that Mr Hotz elected not to attach the 

transcripts of my interrogations of 22-23 May 2018. Instead, 

he chooses to mislead the Honourable Court by stating that 



38 
 

the evidence was “taken in the course of questioning under 

section 136 of the FSR Act.”  As already mentioned, I was 

responsible for writing the affidavit. The court has been 

denied access to the transcripts of the interrogations.  

 
 

84.4. The transcripts of the interrogation would have enlightened 

the court to the double standards of the applicant and the 

investigation team. It appears that the investigation team 

decided to only pursues soft targets of the investigation. 

There are more facts in the transcripts and many other 

persons mentioned therein, whom the applicant chose not to 

pursue.  

 
 

84.5. The avowed purpose of the affidavit was to assist the 

investigation teams. I wanted guarantee that the affidavit 

would not be revealed or shared with any other person 

outside the investigation team. The investigation team gave 

the undertaking, without the invention to honour same. 

 

84.6. On 22 May 2018, at the beginning of the recorded 

interrogation, Mr Hotz specifically recorded that I was granted 

general use immunity.  

 

84.7. In a letter dated 13 July 2018, my attorneys categorically 

informed the applicant’s attorneys that the lawfulness of the 

use of my affidavit in any of the sequestration applications 
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was challenged and that the affidavit was regarded as pro 

non scripto. It is quite curious that Mr Hotz decided to choose 

26 July 2018, as date to answer the issue originally raised as 

far back as 07 July 2018. His convoluted explanation should 

be regarded as recent vintage, insofar as that is what it is.   

 
 

85. That there was an agreement regarding the confidential use of my 

affidavit was not just a figment of my imagination.  

 

85.1. On 07 July 2018, after learning about the application for my 

sequestration, I communicated with my erstwhile attorney via 

WhatsApp, to apprise him of the media frenzy over my 

affidavit.  

 

85.2. On 07 July 2018, at 11h05, my erstwhile attorney sent a 

message to Mr Hotz, enquiring why my affidavit was 

circulating in the social media despite the agreement that it 

would not be given to third parties.  

 

85.3. Mr Hotz did not respond to the message.  

 

85.3.1. I annex copy of the screenshot with the above 

message, marked Annexure PLM11.  

 
 

85.4. On Monday, 09 July 2018, my former attorney sent an email 

to Mr Hotz:  
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85.4.1. Again, enquiring why my affidavit that was given in 

confidence and not to be shared with third parties, 

was attached to the application for sequestration.  

 

85.4.2. Further that the distribution of the affidavit was 

against the undertaking and agreement that it would 

not be used or given to third parties outside the 

investigation team. It was also made clear to Mr Hotz 

that the dissemination of the affidavit compromised 

me. I annex hereto copy of the email marked 

Annexure PLM12.  

 

85.5. Again, Mr Hotz did not respond to the email. 

 

86. It took Mr Hotz from 09 July to 26 July 2018 to cobble together the 

most argumentative explanation to straight forward questions. The 

notion that confidentiality of my statement would defeat the purpose of 

the provisions of FSRA, is so misconceived that it does not warrant 

attention.  Mr Hotz contention is founded on his lack of understanding 

of the architecture of FSRA. There is nowhere in section 136 of FSRA 

that requires a person, to be interviewed/interrogated by the 

investigator, to make a sworn statement. The investigator’s powers 

are defined as interrogation and requesting documents or any other 

evidential material.   
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87. Mr Hotz also contended that the provisions of section 140 of the 

FSRA only granted immunity self-incrimination, barring the use of 

evidence in criminal prosecution, not against civil proceedings. Again, 

Mr Hotz’s contentions demonstrate his limited understanding of the 

legislative scheme applicable to matters of this nature. Had Mr Hotz 

given himself sometime to peruse relevant legislation, he would have 

established that section 159 of the Companies Act, 71 of 2008, is 

applicable.  

 

88. Section 159 (4)(b) of the Companies Act protect whistleblowers 

against use of disclosure in criminal, civil and administrative 

proceedings. Accordingly, the Mr Hotz’s argument that there is no 

prohibition against the use of disclosure in civil proceedings, is 

unfounded and based ignorance of the law.  

 

89. Had I been aware that the members of the investigation team would 

not honour their undertaking not to share my affidavit with third 

parties, I would not have given them the affidavit. Another 

disconcerting issue is that the applicant decided to make an 

application for my sequestration based on the information that I 

furnished to the investigation team. In doing so, neither the 

investigation team nor the curator had the courtesy to give me some 

heads up about their intended actions.  

 
 

90. There would not have been any motivation or zeal to provide the 

investigation team and the curator with any information or evidence, 
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had I known that they would use it against me. The curator and the 

investigation teams did not conduct any investigation of any 

consequence in these matters. The applications before court heavily 

rely on my affidavit. Nowhere in the founding papers does the curator 

furnish details of the steps and actions taken to verify the allegations 

in my affidavit. 

 

91. I must pause here to mention that I am acutely aware that the curator 

has been paid amounts in excess of R11 million for the three months 

period following upon his appointment. There is nothing in his 

founding affidavit that justifies such excessive amounts.  

 
 

91.1. The staff and his team comprised mainly of second year 

articled clerks, with no banking background to help save or 

report in the financial affairs of the Bank. I have had to induct 

the curator and his team as they do not even have 

rudimentary knowledge and understanding of banking. The 

following are members of the curator’s team  

 

91.1.1. Walter Stander  

 

91.1.2. Neridha Moodley (whose banking knowledge is 

suspect) 

 
91.1.3. Shumarai Mazengera (2nd year articles with no 

banking experience) 
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91.1.4. Oscar Machimbire (2nd year articles with no banking 

experience) 

 

91.2. I, together with a few VBS employees were made to swear 

the secrecy of the payments made to the curator. I can only 

guess that the motive for secrecy is the excessive payments 

received by the curator, which roughly worked out to almost 

R4 million per month for each month until June 2018. 

 

91.3. It is my considered view that the above individuals do not 

justify the exorbitant fees paid to the curator, considering the 

fact that the very same persons implicated in the wrongdoing 

are still the ones doing the work that the curator was 

contracted to do. 

 
91.4. I must also highlight the fact that the VBS staff count of 156 

employees cost the bank approximately R3.2 million per 

months, compared with a handful of the curator’s staff 

compliment costing almost R4 million per month. 

 
 

91.5. The Reserve Bank appointed the curator to investigate the 

practices and possibility of criminal wrongdoing at VBS Mutual 

Bank.  

 

91.6. Except for a few references to Mr Andile Ramavhunga, the 

sequestration applications heavily borrow from my affidavit.  
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91.7. One of the key problems at VBS was the payment of 

excessive amounts without any corresponding value that VBS 

was getting from such excessive payments.  

 
 

91.8. I am aware of persons who wanted to pay what was due to 

VBS in terms of their contractual obligations with VBS. 

However, the curator prevented them from effecting such 

payments.  

 
 

91.9. I do not believe that the curator has the best interest of VBS. 

It appears that the mission of the curator is to destroy and 

obliterate VBS completely.  

 
 

91.10. I challenge the curator to show the court any report compiled 

pursuant to the fulfilment of his mandate to justify the payment 

he received to date. I annex copy of proof of payments made 

to the curator to date, marked Annexure PLM13.  

 
 

91.11. I also challenge Werksmans Attorney to demonstrate their 

activities in the form of reports and verification activities, to 

justify the excessive payments made they received to date. I 

annex hereto proof of payment to Werksmans Attorneys, 

marked Annexure PLM14. 
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91.12. VBS has been bleeding money to date to pay the 

investigation team and curator for few meetings with members 

of VBS management and perusing my affidavit and transcripts 

of interrogations.   

 

91.13. It is my humble view that the Reserve Bank should reconsider 

the propriety of continuing with the current curator. It may be 

time to remove the current curator and to investigate his 

activities as well as the exorbitant fees that he is paying 

himself out of VBS coffers.  

 

92. On 26 July 2018,  it was once again pointed out to the Applicant’s 

attorneys that we still had not been provided with the full transcripts of 

the record.   In these circumstances, it not only explains why 

answering affidavit is late, but also that the applicant and his attorneys 

made it makes it impossible for meat this stage to put all the pertinent 

facts and evidence before the court, without the benefit of the all 

transcripts of the interrogations. 

 

93. With the benefit of both the agreed confidential use of my affidavit and 

the qualified privileged to which I am entitled as a whistleblower in 

accordance with the provisions of section 159 of the Companies Act, 

71 of 2008 as amended, the applicant should not even have made 

this application against me. I am continuing to be severely prejudiced 

by the unlawful conduct of the applicant, the investigation team and 

Werksmans Attorneys, in having to pay unnecessary legal fees.  
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94. In the circumstances, the application against me should be dismissed 

with costs on a scale as between attorney and client.  

 

 
 
 
 
        ______________________ 

        DEPONENT  

 

 

 

SIGNED and sworn to before me at __________________ on this the _____ day of 

_______________2018, the Deponent having acknowledged that he or she knows 

and understands the contents of this affidavit and all the provisions of Act 16 of 1963 

and the regulations promulgated in terms thereof concerning the taking of the oath 

having been complied with in my presence and within the area for which I have been 

appointed as Commissioner of Oaths. 

 

 

__________________________ 

COMMISSIONER OF OATHS 

 


